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IN THE UNITED STATES DISTRICT COURT * E LED 


FOR THE DISTRICT or conumpta 40—si(<sé«‘i EA 

HAIRY MOLL, ep 
JAMES LEES AND SONS COMPANY, : 
Bridgeport, Pa. Plaintiff $ 

Ve : CIVIL ACTION No. 3075 -58. 

4 
ARTHUR FISHER, Register of 3 
Copyrights, Defendant 3 


COMPLAINT FOR DECLARATORY JUDGMENT AND ORDER 


1. Plaintiff, James Lees and Sons Company, is a 
corporation duly organized and existing under and by virtue of 
the laws of the Commonwealth of Pennsylvania, having a place 
of business in Bridgeport, Montgomery County, Pennsylvania. 

2. Defendant, Arthur Fisher, is the Register of 
Copyrights of the United States, having his office in the Library 
of Congress, in the City of Washington, District of Columbia. 

3. This action arises under the Copyright. laws of 
the United States (Title 17, United States Code), and this court 
has jurisdiction of this action under and by virtue of Section 10 
of the Administrative Procedure Act, Title su, S.C. § 1009, and 
the Judicial Code, Title 28, United States Code 8 1338 (a), 

1400 (a), 2201 and 2202. 

4, During the year 1957 Henry F. Nowicki, an employee 
of James Lees and Sons Company, created a design for a soft floor 
covering which was designated "Bel Canto", and by reason of said 
Henry F. Nowicki's employment, James Lees and Sons Company became 


the proprietor of all right, title and interest in said design. 


5. On July 16, 1957, plaintiff first placed on sale, 
sold and publicly distributed soft floor coverings with the 
"Bel Canto" design, specimens of which are ready in court to be 
produced. Said floor coverings with the design "Bel Canto™ were 
marked with a notice of copyright as follows: Design Copyright 
1957 by James Lees And Sons Company, Bridgeport, Pennsylvania. 

o. on August 15, 1957, plaintiff deposited in the 
Copyright Office, Library of Congress, Washington, D.C., cuttings 
of floor coverings with said "Bel Canto" carpet design, and the 
fees prescribed by statute, and with a request on a form G 
application, prescribed by defendant for copyright registration, 
that the same be registered as a work of art. 

7. By letters dated September 25 and December 16, 1957, 
addressed to plaintiff, the Register of Copyrights, by his agent, 
the Chief of the Examining Division of the Copyright Office, 
refused to register the plaintiff's claim of copyright in said 
design as a work of art, and by a letter of July 22, 1958, defendant 
the Register of Copyrights, on reconsideration, once again refused 
to register the copyright. 

8. The plaintiff avers that it has fully complied 
with all the provisions of the Copyright Act relating to the 
registration of its claim of copyright in said work of art, and 
that it is legally enbitied to have its claim of copyright 
registered in the Copyright Office; and that the action of the 
defendant in refusing to register sid copyright has been contrary 


to law. 


WHEREFORE plaintiff prays for: 

1. A declaratory judgment that the "Bel Canto" design 
is a work of art under 17 U.S. Code, Section 5(g), and is entitled 
to be registered as such in the Copyright Office; 

2. A declaratory judgment that plaintiff is entitled 
to the registration of said "Bel Canto" designs 

3. An order directing defendant to effect such 
registration; 

4, Such other relief as may appear equitable and just. 

William A. Smith, Jr. 
Woodward Building 

15th & H. Streets, N.W. 
Washington 5, D.C. 

Of Counsel: 
Howson & Howson 
By Kennard N. Ware and 
Charles M. Allen 


Hyde W. Ballard 


SUMMONS IN A CIVIL ACTION | | D. C. Form No. 45 Rev. (6-49) 


| United States District Court 
FOR THE 


i District of Columbia os 
CIVIL _—_—CDIVISION 3078-58 








CIVIL ACTION FILE No 


JAMES LEES AND SONS COMPANY 


Plaintiff SUMMONS 


V. 


ARTHUR FISHER 
Register of Copyrights 


(/ iE 
L/ Ci 


“a A 
Defendant 


To the above named Defendant 


You are hereby summoned and required to serve upon William A. Smith, Jr., 


plaintiff’s attorney , whose address is Woodward Bldg, itfash,D.C., 


- 


0 
an answer to the complaint which is herewith served upon you, within xx2x days after service 
of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default 


will be taken against you for the relief demanded in the complaint. 


meee 


Lille Jo 


rn en wr ew wre ee oe 





Date: Dec. 5,1958 [Seal of Court] 


cu 


Note.—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 


RETURN ON SERVICE OF WRIT 


I hereby certify and return, that on the day of 19 : 


I received this summons and served it together with the complaint herein as follows: 


MARSHAL’S FEES 


ee a a ee ee ee ee ee a 


United States Marshal. 


Travel... $_______.. 
SC) gt) I cx ect sdecade nica esrandecestecea ss inca pears ta hem ntact 
ser ae neta Deputy United States Marshal. 
Subscribed and sworn to before me, a this 
day of , 19 
[SEAL] ora etna ess eee 


Note.—Affidavit required only if service is made by a person other than a United States Marshal or his Deputy. 
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Post Pffice Department 
OFF cy BUSINESS 


(NAME OF SENDER) 


Sen en 2s aston Dake... 
REGISTERED ARTICLES 3 (} 
INSURED PARCEL WAS HIN GTON 4 
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Form 8811 


Rev. 1-8 RETURN RECEIPT 


Received from the Postmaster the Registered or Insured Article, the number 
of which appears on the face of this Card. 


eo SD 


7 EMEA wet HAs: AS merit ewes + re Pe 
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Daie of delivery SETI i eS i ce ; 
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U. S. GOVERNMENT PRINTING OFFICE 16—12421-2 
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U. S. MARSHAL’S RETURN OF SERVICE 


Ginited States of America FELLER 


DISTRICT OF COLUMBIA 


of “ . Bail Mh, | » Vili ih 

. a 0 ~~) ay = & 

9 4D A o ) ~ y . iF he in — : 
peeled Pug Se Clerk’s No. en ss ee ee 


Y 


V8. Oe Ee lt es: |: ee 
/) : 4 
Fehr Seve Te eae | Beery, Di Ui, Be gsiemens 


(Date and time) 


} 


A 


SE A ES SE TS NN Ae Fe Sy Eh me NE nr an a mn 


eZ CH sr > 


EH AD Rae Cem ED SD SD OS SS GF 19 OD oes eee eS ST aes EE EN SS Oe 68 68 OF OD OF GS GS OD CS et oe ETSY OS OS eer cece an we ene an OO OO SA PSS Ree RRR Se DE ED OD SS ae SF OF GD ED Se SE Se iw ew eee Seen oe En eae OS OS OS OS OP OE 8 cen ew me me aes ns es se ee ws ee ee et 





by handing to and leaving a true and correct copy thereof with... 


rs 


| Wr» “COUR LE4 et 


OOO EES CSS SE SSD SS SE SS Ow es Ce ee ee ee Oe OS a SD Oe SS en ees SE OD SOS HE OES OSLO OS SRS NN RY Po SE a OH ES OD OD OF ES Oe OS Oe DGD BE ITEN SD CF OP ED Ge OD OD OT OD aS Fat dca Ee Se Con ee one ne a ee SY SE OS NE HO OS Hy Be GR GE BU ee OREO Se Ot me a Eee 


- é C S LEAK -C " P . ° 
personally at... & {-S-__\o ee iinet ae ee in the said District 
(Address—Street number, apartment number) (City) . 
S 


at... a. M.—p. m., on the eee can day of $f aa, 19_ 2. 


Marshal’s fees _.... ee tti‘iCS _ hee . United States Marshal. 
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I hereby certify and return that I served the annexed Jnr, Fre, y bg WZ 


on the therein-named Lt hddrarer. eA 5 


(Individual, company, corporation, etc.) 
by handing to and leaving a true and correct copy thereof with a oe 


Ky Latin) Prat 
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personally at ____ We 7 A TO 2 a .. in the said District 
(Address—Street number, apartment number) (City) y 
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be, _ | 2 
GO ric sccceccrsesesarsncs Oe Theme Wey Oth Che reece | it i9_>. 
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Marsh al’ s fees _ Ee ee Lea | U nited S tates Mar shal. 


EN cei cieceecnceiccoetnipn ni eoatns oogciecclantns By OL ee ae ae — 
. ) Deputy. 
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U. S. MARSHAL’S RETURN OF SERVICE 


Gnited States of America 


DISTRICT OF COLUMBIA 


i tats ica den OF crer’s No. COAL: 3 O7S-SE 
U. S. Marshal No. -_-_--- 


mae ‘Le hu a Fy - GE As Received by U.S. M. —..-------------------- 


(Date and time) 








(Writ) 


on the therein-named - mis hy 7 [et ye lec (4 


tated ee ES OS ES SE BSS ESS 


(individual, company, sovnoration, ea) 


by handing to and leaving a true and correct copy thereof with a A Lacepeeniacceies 


8 ee os Fe ee ce ce ae me ee ee ee ae oe a od eS NS a eS Oe oe a 


personally at _/ Kec PAGE if Cty wp ba legs 


dress—Street ntimber, ‘cul en dnumb 


angele, thé said District 


(( cay 


| a: m.—>p. m., on the day of __.... 2% Lh bbinbe = aTTe) 


CARLTON G. BEALL 


Marshal’s fees | he States M arshal. 


Mileage eee By okt: alll WM. tat —_ 


Deputy. 


I hereby certify and return that I served the annexed _________-.--_--.---------------------------------------- 
(Writ) 


on the therein-named ____-.---------------- nnn 


a (Individual, company, corporation, etc.) 
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by handing to and leaving a true and correct copy thereof with ___._.._._.-.------------------------------------------ 


co in the said District 
(Address—Street number, apartment number) (City) 


_ a a.m.—p. m., on the __ 5 cee 7: 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES LEES AND SONS COMPANY 


Plaintiff  &¥ 
V. : Civil Action No. 3075-58 
ARTHUR FISHER, — $ 


Register of Copyrights 
Defendant F f L i BD 
FEB 6 1959 


ee 


ANSWER TO COMPLAINT FOR HARRY M. RULL, Clerk 
DECLARATORY JUDGMENT AND ORDER 
Comes now the defendant by and through his attorney, the United 


States Attorney, and in answer to the complaint avers as follows: 


First Defense 

The complaint fails to state a claim upon which relief can be 
granted. 

Second Defense 

Answering specifically the numbered paragraph of the complaint, 
defendant avers as follows: 

1. Defendant is without knowledge or information sufficient 
to form a belief and, therefore, denies each and every allegation of 
paragraph 1. 

2. Defendant admits that he is the Register of Copyrights of 
the United States and that his official residence is in the District of 
Columbia as stated in paragraph 2. 

3. Defendant denies the allegations concerning jurisdiction 
in paragraph 3. Defendant further denies that plaintiff has a cause 


of action against the defendant. 


‘a'l aa 


4, Defendant is without knowledge or information sufficient 
to form a belief and, therefore, denies each and every allegation of 
paragraph 4, except that defendant further denies that the alleged 
design for a soft floor conning designated “Bel Canto” embodies 
copyrightable subject matter. 

>- Defendant is without knowledge or information sufficient 
to form a belief and, therefore, denies each and every allegation of 
paragraph 5, except that defendant further denies that the alleged 
design for which registration is sought embodies copyrightable subject 
matter, and still further denies that any copyright was obtained by 
the alleged copyright notice. 

6. Defendant admits that a FORM G APPLICATION FOR REGISTRATION 
OF A CLAIM TO COPYRIGHT IN A WORK OF ART, and the fee of $4.00 were 
received in the Copyright Office on August 21, 1957, and that two 
articles entitled "BEL CANTO" and designated as a "Pile Floor Covering" 
were deposited on August 15, 1957; but defendant denies that said 
deposit constitutes a work of art, and further denies that Form G or 
any form is applicable to the deposit for which registration is here 
sought. Defendant denies all remaining allegations in paragraph 6. 

T- Defendant admits that in letters dated September 26, 1957 
and December 16, 1957, the registration of the claim to copyright in 
the “pile floor covering” here in issue as a "work of art” was refused 
by the Register of Copyrights, and that on July 22, 1958, upon further 
consideration by the Regi ster of Copyrights, the claim was again refused 
registration. Defendant denies all remaining allegations of paragraph 7. 

8. Defendant denies each and every allegation of paragraph 8 
and in addition, asserts that plaintiff has not complied with the 
"notice” requirements of Title 17, United States Code. Defendant 


further asserts that even if plaintiff obtained a valid copyright (which 


wo De 


defendant denies), the right to copyright protection was thereafter 
lost through publication without the copyright "notice" required by 
the copyright laws. 


Third Defense 
Defendant asserts that the alleged "Bel Canto” design, 
designated “Pile Floor Covering” by the plaintiff, is not a “work 
of art” under Section 5 of the Copyright Act, and it is not entitled 
to registration by the Register of Copyrights under the copyright laws 


of the United States. 


Fourth Defense 
Defendant asserts that the "Pile Floor Covering” for which 
registration is sought, does not constitute the "writing" of an 
author or represent matter properly copyrightable under Article I, 


Section 8 of the Constitution and Title 17, United States Code. 


Fifth Defense 

Defendant asserts that the “Pile Floor Covering" "Bel Canto" 
for which registration is sought, is not, as claimed by the plaintiff, 
the “writing” of an author under the Constitution and laws of the 
United States, but rather represents an article of manufacture subject 
to protection, if any, under the Design Patent Laws, 35 U.S.C., 
Sections 171, 173, where the period of the monopoly runs for 14 years 
and not 56 years as would be the case if registration were permitted 
under the Copyright Laws. 

Sixth Defense 

Defendant asserts that designs for rugs have been, for many 

years, the subject of protection as design patents. By way of example, 


the following United States design patents are enumerated: 


NUMBER DATE PATENTEE SUBJECT MATTER 
an emer enn hs 


Des. 91,223 
Des. 91,206 
Des. 102,826 
Des. 114,814 
Des. 117,134 


Des. 118,182 


Des. 119,110 
Des. 130,566 
| Des. 132,290 


12/19/33 
12/19/33 
1/19/37 
5/16/39 
10/10/39 
12/19/39 
2/20/ho 
12/2/41 
5/5/42 


iL. J. Vetter Design for a Rug 


H. C. LaCouture Design for a Rug 


F. A. Haas Rug 
- Hoos Rug 
G. V. Uihlein Rug 
G. C. Uihlein Rug 
L. Biva Rug 
L. Biva Rug 
H. E. Wadely Woven Pile Carpet Fabric 


Seventh Defense 


Defendant asserts, upon information and belief, that the "Pile 


Floor Covering" "Bel Canto" for which copyright registration is sought, 


lacks the originality required by the copyright laws, and is not entitled 


to registration in the Copyright Office, nor susceptible of protection 


under the Copyright Laws. 





WHEREFORE, defendant having fully answered demands judgment 


together with the costs of this suit. 


Obs ows ; 
OLIVER GASCH 
United States Attorney 


EDWARD P. TROXELL, seais-of 


* Assistant United States Attorney 








Assistant ted States Attorney 


1 a 


H. iss 
Attorney, Department of Justice 


wo Hoe 


CERTIFICATE OF SERVICE 


Copy of the foregoing Answer to Complaint for Declaratory 
Judgment and Order was served on William A. Smith, Jr., Esquire, 
Attorney for Plaintiff, by mailing the same to him, postage prepaid, 
at his address: Woodward Buiiding, 15th & H Streets, N. W., 


4 Ce 
Washington 5, D. C., this «- ei day of February, 1959. 





Civil No. es at 


JAMES LEES & SONS CO 
Plaintiff , 
vs. 


FISHER 
Defendant. 





CAUSE CALENDARED 
Feb. 6, 1959 


Attorney for plaintiff: 


Willi 1. Smit) 
Woodward Bldg. 


Attopney, dor defendant 
Edward P. Troxell 
BE. Riley Casey 

ape ds AMMEN 
H. L. Godfrey 


U. 8S. Atty's Office 
The suit is for DECLARATORY 


JUDGMENT & QRDER 


Harry M. Hull, Clerk 
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- 
a) PRAECIPE. i - £ TY 
PRA PE 
United States District Court FILED x 
for the District of Columbia JUN 22 1959 
the... 22nd. CCl, |... —_——— 1992 _ HARRY &, HOLL, Clerk 
JAMES LEES & SONS CO. 
o Civil 
Action No. 3075-58 
ARTHUR FISHER 
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fAN 
Assistant /U.S. Attorney dines Woodward Bldg., Washington, D.C. 


—<—<=w= saab il ech ns sth el ne SO: ag Ne oe ant FS, Oe ETS ED NS ENS Ne ES EE TS 


